Automatism (s. 2)




aka sleepwalking

RECOMMENDATION 2

The Committee recommends that the definition and application of the law relating to "automatism," both sane and insane, be left to the courts.

COMMENTS

The Government agrees that the Criminal Code should not be amended at the present time to codify a verdict of automatism. Any reforms regarding automatism should be considered only as part of a comprehensive review of the General Part of the Criminal Code to ensure a principled and consistent approach to defences.

As the Committee noted, in 1993 the Department of Justice released a Consultation Paper on the Reform of the General Part of the Criminal Code which raised the issue of whether the General Part should codify a verdict of not criminally responsible on account of automatism or codify the case law to permit acquittal for non-insane automatism.

Draft amendments were proposed in a White Paper in 1993 to provide for the verdict of not criminally responsible on account of automatism. Automatism was defined as "a state of unconsciousness that renders a person incapable of consciously controlling their behaviour while in that state."

Although the amendments were not pursued, the case law has provided further guidance.

In R v. Stone [1999] 2 SCR 290, the Supreme Court of Canada clearly established the law governing the defence of automatism, noting that two forms of automatism are recognized at law. "Non insane automatism" refers to an involuntary action that does not arise from a disease of the mind; such a finding results in an acquittal. "Insane automatism" refers to involuntary action that results from a disease of the mind. Insane automatism triggers a section 16 verdict of not criminally responsible on account of mental disorder.

The Supreme Court set out a two-stage approach where claims of automatism are made. First, the trial judge must conclude that there is evidence upon which a properly instructed jury could find that the accused acted involuntarily, on a balance of probabilities. Confirming psychiatric evidence is essential. Several factors must be considered, including the severity of the triggering stimulus, corroborating evidence and any history of automatistic behaviour. Second, the trial judge must determine if the condition is a mental disorder (insane) or non-mental disorder (sane) automatism.

If the judge concludes that the condition asserted is not a disease of the mind, only the defence of non-mental disorder (or non-insane) automatism will be available. The question for the trier of fact is whether the defence has proven on a balance of probabilities that the accused acted involuntarily. If so, he or she will be acquitted.

If the judge concludes that the condition is a disease of the mind, only the defence of mental disorder automatism is available. The case proceeds in same manner as any other section 16 – case the defence must prove, on a balance of probabilities, that the accused suffered from a mental disorder that rendered him or her incapable of appreciating the nature and quality of the act.

R v. Stone clearly states the law and has been consistently applied by courts. Sane automatism has been established in very few cases. Automatism remains a rare and unusual event, and given the Supreme Court of Canada decision in Stone there is no pressing need for codification.

http://www.justice.gc.ca/en/dept/pub/tm_md/definitions.html
